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COUNTIES:S ya _
Powar of Certain Counties

to Regulate Plats of Land
Located within Hnn;cipalitio

Honorable Jack Hoogasian
State's Attormey
County of Lake -
County Building
Wavkegan, 1llinois

that the Lgk€ Cofl Deaxd hasz adopted a resolution to the

recorder is not to record any plat,.

of a muniwipe r7 shless it has been approved by the plat
conmittee of the county board. You ask whether the Lake County
Board hah the power to require its approval Qf plats of
territory located within municipalitiés. and whether it can

instruct the recorder not to record those it has not approved.
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The powers of a non-home rule county are limited by
section 7 of article VII of the Y1llinoia Constitution of 1970
to those granted by law. The power of county boards to require
the submiseion of plats for county approval ia derived from |
- gsections 25,09 and 25.0%9a of "AN ACT to revise the law in
relation to counties". Ill. Rev. Stat. 1975, ch. 34, pars.
414 and 415,

Section 25.09 provides that county boards have the
power: _

~ "To prescribe by resolution, reasonable

rules and regulations governing the location,

width and course of streets, highways and storm

or floodwater runoff channels and basins, and

the provision of necessary public grounds for

schools, parks or playgrounds, in any map, plat,

or subdivision of any block, lot or sub-lot or

any part thereof or any piece or parcel of land,

not being within any city, village or incorporated

town, * * ¢ and to provide by resolution that

the map, plat or subdiviasion shall be submitted

to the county board or to some officer to be

designated by the county board for their or his

approval, ¢ # & * :
it ,is evident from this passage that the intent of the legis-
lature was to provide those counties governed by section 25,09
with the power to require the submission of plats of land
located cutside municipal limits for county approval. The

power to regulate plats of land located inside municipalities
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is not granted. The division of functions between munici-
palities and county authorities within such counties with
regard to the regulation of plats is set out in section 13 of
"AN ACT to revise the law in relation to recorders®, (Ill,
Rev. Stat. 1975, ch. 115, par. 13,) It provides in part:

“No person shall offer or present for
recording or record any map, plat or sub~-
division of land situated in any incorporated
city, town or village, nor within 1 1/2 miles
of the corporate limits of any incorporated city,
town orx village which has adopted a city plan
and is exercising the special powers authorized
by Division 12 of Article 11 of the Illinois
Municipal Code, as heretofore and hereafter
azended, and not included in any municipality
unless the map, plat or subdivision is under
the seal of a registered Illinois land surveyor
and unless it is entitled to record as provided
in Sections 11-15-1 and 11-12-3 of the Illinois
Municipal Code, as heretofore and hereafter
amended, * * * [N]or shall any person offer ox
present for recording or record any map, plat
or subdivision of land situated outside any
incorporated city, town or village unlesaz the
map., plat or subdivision is under the seal of a
registered Illinois land surveyor, and unless it is
entitled to record as provided in Section 25.09
of 'An Act to revise the law in relation to
countieg’, * ® # ¢

It therefore is evident that in thbsa counties governed by
section 25.09 the approval of plats of territory located

within municipalities is a matter exclusively for the municipal
authorities. sée Peterson v. City of Naperville, 9 Ill. 24 233,
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.. Lake éounty. however, because it iz within the area
served by the Northeast Illinois Metropolitan Planning Commis-
sion, is governed by section 25.,09a rather than 25.09. Section
25,09a provides that the county board has the power: |

*In any county with a population not in

- excess of 500,000 located in the area served dy
the Northeastern Illincis Metropolitan Planning :
Commission, to establish by ordinance or resolution
of record reasonable rules and regulations govern-
ing the location, width and course of streets and
highways, and the provision of public grounds for .
schools, parks or playgrounds, in any map, plat or
‘subdivision of any block;, lot or sub-lot or any
part thereof or any pilece or parcel of land in the
county, * * ¢ and to require by ordinance or
resolution of record that any map, plat or sub-
division shall be submitted to the county board
or some officer to be designated by the county
board for its or his approval in the manner pro-
vided in Section 25,09 of this Act, and to r ire
bonds and charge fees as provided in Section 25.09
of this Act. Provided, however, that the location,

- width and course of local streets and of facilities
relative to the local distribution of water and
other local municipal facilities shall be subject
to the exclusive control of and approval by the
mmip&lity. » C : A

It is apparent from a comparison of sections 25.09
and 25.09a, t’hn»t‘ the powers given those counties in the North-
east Illinoie Netropolitan Planning area with populations of

less ‘than 500,000, are somevhat diftarent than those given the
| 'ééhet.eounﬁies of the State. Most 'siq’ﬁi.f;mt, for pnrpom




Honorable Jack Hoogasian ~ 5.

of your question, is the fact that section 25.0% does not
limit the county board's regulatory power to plats of land
“not being within any city, village or incorporated town® 'a‘d
does section 25.09. Instead, it seems clear that those counties
that qualify, including Lake County, have the power to regulate
plate of land located anywhere in the county and to require
that all plats of land within the county be submitted to the
county authorities for their approval. | g
This conclusion is supported in my opinion by the

last sentence of section 25.09a, quoted above, which was |
addm‘in 1959, If the legislature ‘had not intended to grant
the general power to regulate plates of land located withi’n
municipalities to certain counties in section 25.09a, this
limited reservation of exclusive power to mun_.i.clpﬂ authorities
would not have been necessary. N
| It is therefore my opinion that, pursuant to section
25,09a of "AN ACT to revise the law in relation to countiea”,
Lake County has the power to require county approval of plats
of land located within the corporate limits of the county
municipalities. |

" Given the power of the Lake County Board to require
its approval of all plats of land located within the county,
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you want to know if the county board can order the recorder
not to record any plat thieh does not receive county appi:ov:al.

‘A similar question was dealt with by my predecessor
in his oﬁtn&on Ko. P-2043. (1968 111, Att'y. Gem. Op. 136.)
The issue there was the nature of a recorder's duty under
section 13 of “AN ACT to revise the law in relation to recorders®,
quoted above. My predecessor concluded that a Wu was
under a duty not to record a plat or a subdivision unless it
‘had been approved by municipal or county authorities as pro-
vided for in section 13,

The situation confronting my predecessor in that
opinion is, of course, distinguishable from the one you describe
in that section 23,0%9a of "AN ACT to revise the law in relation
to counties® rather than section 25.09 is involved here, and
section 25.09a is not specifically mentioned in section 13 of
the recorders statute. This does not, in my opinion, call
for a different result, however.

gection 4(4) of article VIX of the Illinois Constitu-
tion of 1970 states:

“County officers shall have those duties,

P eovided by county ordinance. County officers

shall have the duties, powers or functions de-

rived from common law or historical precedent
unless altered by law or county ordinance."”
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More specifically, section 25.34 of "AN ACT to revise
the law in relation to counties® (Ill. Rev. Stat. 1975, ch. 34,
par, 429.18) provides:
"Fo county boaxrd may alter the duties, powers
and functions of county officers that are specifi-
cally imposed by law., A county board may alter
any other duties, powers or functions or impose
additional duties, powers and functions upon county
officers, In the event of a eonfuct State law
prevails over county ordinance.
This amendatory Act of 1972 does mt apply
to any county vhich is a home rule unit.” }
. It is evident based on the ahove authority that a
county board has the power to enlm:qe the duties of the aounty
r,eeorde:. This is, in my opinion, exactly what the Lake
County Board has done here by requiring the recoxder to degcxmihe
whether or not a plat has county approval as provided for by
gection 25.0%a. It has simply passed an ordinance imposing
a duty on the county recorder in those counties subject to
section 25;0% comparable to that imposed on the recorder in
counties covered by section 25,09 by section 13 of the recorders
statute. |

It is therefore my opinion that the Lake County Board
has the power to impose a duty on the county recorder not to |
record plats vhich do not have county approval. This con-
clusion is in line with my opi.nion No. NP-1020, issucd memhar 16,

1975, in which I stated that a reccrdat may refuse to record an
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inastrument vhich fails to comply with statutory requirementi
for its recording, as long as the decision as to compliance
does not call for the exercise of any discretion on the
recorder's part.

Very truly yours,

ATTORNEY GENERAL




